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         THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS,  

                           AT HATSINGIMARI, DHUBRI. 

 

MISC. CASE NO. 114 OF 2019 

 U/S 127 OF THE Cr. P. C.  

 

MOMOTA KHANOM 

                                                                                       ……. Petitioner 

 -VS- 

 

SAHIDUL ISLAM 

                                                                                      ……. Opposite Party 

 

 

PRESENT         :  SRI ABHIJIT SAIKIA,  

                         JUDICIAL MAGISTRATE FIRST CLASS, HATSINGIMARI, DHUBRI. 

FOR THE PETITIONER       : MR. ANOWAR HUSSAIN, LEARNED ADVOCATE. 

FOR THE OPPOSITE PARTY:MD. SHAIYEB ALI, LEARNED ADVOCATE. 

 

EVIDENCE RECORDED ON :01.10.2019, 09.12.2019. 

ARGUMENT HEARD ON      :  21.12.2019, 04.01.2020. 

JUDGMENT DELIVERED ON:  04.01.2020. 

 

 

 

FINAL ORDER/JUDGMENT 

 

1. This instant petition had been filed by the petitioner under section 127 of the 

Code of Criminal Procedure thereby seeking the enhancement of the monthly 

maintenance previously being paid to her by the opposite party. 

 

2. The facts in the petition in brief are as follows.  

The petitioner had filed the Misc. Case No. 149/2002 against the opposite 

party (O.P.) where the learned trial court was pleased to pass an order dated 

02.09.2002 thereby directing the O.P. to pay a monthly maintenance 



2 | P a g e  
 

allowance of Rupees 500/- (Five Hundred) only. The petitioner is unable to 

maintain herself with the said minimum amount of Rupees 500/- (Five 

Hundred) only as because the prices of essential commodities have increased 

substantially. The petitioner cannot even meet the minimum necessities with 

the said amount. On the other hand, the O.P. is an Assistant Teacher of 

Charbari M.E.M. and his present salary (gross)is Rupees 36847/- (Thirty Six 

Thousand Eight Hundred and Forty Seven) only while his Net salary is around 

Rupees 33107/- (Thirty Three Thousand One Hundred and Seven) only. As 

such, the petitioner has filed this petition praying for enhancement of monthly 

maintenance to Rupees 8000/- (Eight Thousand) only.  

 

3. The opposite party received notice from this court and entered appearance in 

the proceeding. He filed his written statement in due course of time wherein 

heasserted that the petition is not maintainable in law and facts. He admitted 

the fact of the previous order for grant of maintenance against him. He denied 

the veracity of the other averments in the petition. He asserted thatthe prices 

of essential commodities have increased for everyone and not just the 

petitioner. He admitted that he is an Assistant Teacher but denied the salary 

figure claimed by the petitioner. He further asserted that he had taken a loan 

from the State Bank of India, Dhubri Branch and an amount of Rupees 

13469/- (Thirteen Thousand Four Hundred and Sixty Nine) only is deducted 

from his salary every month as loan installment. He also provides Rupees 

10000/- (Ten Thousand) only per month for education of his elder son 

MehmudBayani and Rupees 6000/- (Six Thousand) only per month for the 

education of his other two children namely, ShakilaElahi and Nabil Sayadi, 

both of whom are studying in Model Academy, Charbari. Also, he has to 

maintain his aged mother and family members with the remaining salary. 

Further, he has been paying regular maintenance to the petitioner. The 

petitioner is an educated lady and she earns Rupees 5000/- (Five Thousand) 

only per month by imparting tuitions to the children of her locality. The 

petitioner is living peacefully without any burden with the aid of her own 

income and the maintenance given by the O.P. There is no need for any 

enhancement in the monthly maintenance of the petitioner. Also, the O.P. has 

no capacity to provide additional maintenance to the petitioner.Hence, he had 

prayed that the petition be dismissed.  
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4. To prove her case, thepetitioner adduced her ownevidence on oath. Shewas 

cross examined and discharged thereafter. On his part, the opposite party 

adduced his own evidence on oath as well.I have gone through the evidence 

on record and heard the learned counsels appearing for the two sidesin their 

arguments, at length.  

 

POINTS FOR DETERMINATION: 

 

(i) Whether there has been a change in circumstances of the petitioner, who 

has been receiving monthly maintenance from the opposite party? 

 

(ii) Whether the monthlymaintenance previously granted to the petitioner 

needs to be enhanced? 

 

DISCUSSION, DECISIONS AND REASONS THEREOF: 

 

5. Now let me discuss the materials on record to arrive at definite findings on the 

points for determination.PW1 MomotaKhanom had deposed on oath that she 

had filed this case against her husband. She is presently getting Rupees 500/- 

(Five Hundred) only per monthin connection with the Misc. Case No. 

149/2002. There has been no enhancement in the monthly maintenance since 

the date of the Final Order. It is difficult for her to survive with only Rupees 

500/- (Five Hundred) only per month. The prices of all essential commodities 

have gone up and her health is also failing. The O.P. is an Assistant Teacher in 

the Charbari M.E. Madrassa. His monthly salary after deductions is Rupees 

33107/- (Thirty Three Thousand One Hundred and Seven) only.Exhibit 1 is the 

salary statement of the O.P. which she had obtained through an R.T.I. 

request. It has been issued by the Block Elementary Education Officer, 

Mankachar.In her cross examination, she stated that the O.P. has 4 (Four) 

children.The eldest son is 16 (Sixteen) years old. She was unaware of any 

monthly loan installments of the O.P. She was unaware whether the O.P.’s 

first child MehmudBayani studies outside the state and whether the O.P. 

incurs monthly expenditure in his education or not. She was unaware whether 

the other two children of the O.P. study in Model School, Charbari or not. She 
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denied the suggestion that the O.P. has to maintain his aged mother. 8 (Eight) 

years ago, her mother and brother had maintained her. After their death, she 

has been somehow making ends meet. She denied the suggestion that she 

gives private tuitions and earns above Rupees 5000/- (Five Thousand) only 

per month. She denied the suggestion that the O.P. has no capacity to pay 

enhanced maintenance to her as he spends his entire salary in maintaining his 

family.She denied the suggestion that she is in no need of enhanced 

maintenance as she is living well for the last 8 (Eight) years with the present 

maintenance.   

 
6. DW 1 Mr. Sahidul Islam is the opposite party of this case. He deposed that he 

has been paying maintenance to the petitioner regularly. He gets a net 

monthly salaryof Rupees 33107/- (Thirty Three Thousand One Hundred and 

Seven) only. He has to maintain his aged mother who is restricted to her bed. 

He has a sister who is mentally challenged. He has to arrange for their 

treatment. He has taken a loan of Rupees 600000/- (Six Lakhs) only from the 

State Bank of India, Dhubri Branch. The monthly installment for the loan is 

Rupees 13469/- (Thirteen Thousand Four Hundred and Sixty Nine) only. 

Exhibit 1 is his loan document (P.I.O.). His son studies in Ramanujan College, 

Nagaon. He has to spend Rupees 12000/- (Twelve Thousand) only for the 

maintenance and education of his said son. His two minor children Nabil 

Sayedi and ShakilaElahi are studying in a private school named Model 

Academy, Charbari. He has to spend Rupees 10000/- (Ten Thousand) only 

towards the said two children. Exhibit 2 is the Marksheet (P.I.O.) of his eldest 

son while Exhibits 2(i) to 2(iv) are fees payment receipts of his other children. 

After incurring all these expenditures, he is in no position to pay maintenance 

to the petitioner at an enhanced rate. The petitioner gives private tuitions and 

also works in a private school. She has the capacity to maintain herself.  

 

7. In his cross examination, the DW 1 deposed that he has not submitted any 

document before the court to show that his son studies in the Ramanujan 

College. He denied the suggestion that his son does not study in the 

Ramanujan College and that he does not have to incur an expenditure of 

Rupees 12000/- (Twelve Thousand) only in his education and maintenance. 

He denied the suggestion that he does not spend Rupees 6000/- (Six 
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Thousand) only towards his two minor children. He denied the suggestion that 

the petitioner is unemployed and does not give private tuitions. He admitted 

that he had not stated about his sister in his W.S. but denied the suggestion 

that he does not have a dependent sister. He further denied the suggestion 

that he is capable of paying maintenance to the petitioner at an enhanced 

rate. 

 
8. The petitioner here is admittedly the wife of the opposite party.The question 

whether the petitioner is entitled to maintenance from the opposite party has 

already been decided in the previous maintenance proceeding between the 

partiesunder section 125 of the Code of Criminal Procedure. What is under 

consideration here is whether there has been a change in circumstances which 

necessitate an enhancement in the present monthly maintenance, or not. 

 
9. The petition, as substantiated by the evidence of the PW 1 herself, establishes 

that she has been receiving Rupees 500/- (Five Hundred) only as maintenance 

from the opposite party. This maintenance has been granted to her in the 

year 2002 and since then there has been no enhancement in the monthly 

maintenance. It is difficult for the petitioner to meet her necessary 

expenditures with mere Rupees 500/- (Five Hundred) only as the prices of all 

essential commodities have increased exponentially. All of these facts are 

under admission by the opposite party. Further, it is imperative to note that 

there will be a sufficient monthly expenditure towards the treatment and 

healthcare of the petitioner. The fact that recent years have witnessed 

exponential increase in the cost of living indices is beyond dispute. The 

opposite party had repeatedly claimed that the petitioner works in a private 

school and give tuitions in private, which fetch her a total monthly income of 

around Rupees 5000/- (Five Thousand) only. However, the opposite party has 

not submitted any documents in this regard. He has also failed to give details 

of such employment or to provide any independent ocular evidence to 

establish the fact. Hence, this claim made by the opposite party could not be 

established. As such, it is implied that the petitioner is completely dependent 

on the opposite party for her maintenance.  

 

10. The opposite party has asserted that he is burdened with the maintenance of 

his other family members including an aged mother, mentally challenged 
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sister and three children who are undergoing education in various private 

institutes. He has submitted educational documents and fees payment receipts 

of his children to establish his claim. Further, the opposite party has claimed 

that he has a liability towards the payment of a loan from the State Bank of 

India and the monthly installment for the loan isRupees 13469/- (Thirteen 

Thousand Four Hundred and Sixty Nine) only. He exhibited the loan 

sanctioning letter as Exhibit 2.Hence, the loan liability of the opposite party 

and his burden of maintaining his aged mother and three school going 

children cannot be denied. However, the claim of maintaining his mentally 

challenged sister is beyond pleadings and cannot be considered. Overall, the 

opposite party was able to establish that he has to incur a considerable 

monthly expenditure towards a bank loan and towards the maintenance of his 

family members.However, all of the aforesaid facts still do not constitute a 

good ground for the opposite party to avoid his responsibilities towards his 

legally wedded wife.  

 

11. The opposite party is admittedly a government employee. As per the 

petitioner, he earns around Rupees 33107/- (Thirty Three Thousand One 

Hundred and Seven) only per month as salary. The petitioner exhibited his 

Salary Statement as Exhibit 1. The opposite party also admitted this fact. 

Moreover, it can be safely assumed that his salary has seen yearly increments 

since the time the initial maintenance was granted by the court.However, it is 

an undeniable fact that the opposite party has the responsibility to maintain 

his wife to the best of his abilities. Overall, it has been established that the 

opposite party has a sufficient source of income from his monthly salary. 

Hence, inspite of the apparent financial burden upon the opposite party, it is 

seen that he can afford to pay an enhanced rate of monthly maintenance to 

his wife. As such, the points for determination are decided in the affirmative 

and in favour of the petitioner. 

ORDER 

 

12. In view of the discussion and decisions aforesaid, it is held that the petitioner 

is indeed entitled to maintenance at an enhanced rate. Therefore, the 

opposite party is directed to pay a monthly maintenance of Rupees 4000/- 

(Four Thousand) only towards the petitioner. Considering the income 
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indicated of the opposite party, the cost of living indices at present and the 

possible expenditure of the parties, I consider the aforesaid sum to be 

reasonable and necessary. The enhanced rate of maintenance shall be 

payable from the initial date of this petition.A cost of Rupees 500/- (Five 

Hundred) only shall also be payable by the opposite party. This case is 

disposed offaccordingly. 

This final order is pronounced in open court, in presence of the respective 

learned counsels of the two parties. 

 

Given under my hand and the seal of this court on this the 04th day of 

January, 2020 at Hatsingimari, Dhubri. 

 

 

                                                                ABHIJIT SAIKIA, 

                                                            JUDICIAL MAGISTRATE  

                                                 FIRST CLASS, HATSINGIMARI, DHUBRI. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Typed by me: AbhijitSaikia, JMFC, Hatsingimari, Dhubri. 
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APPENDIX 

 

LIST OF WITNESSES FOR THE PETITIONER: 

1. Mrs. MomotaKhanom(PW 1) 

 

 

LIST OF DOCUMENTS EXHIBITED BY THE PETITIONER: 

1. Exhibit 1 – Salary Statement of the O.P. 

 

 

LIST OF WITNESSES FOR THEOPPOSITE PARTY: 

1. Mr. Sahidul Islam(DW 1). 

 

 

LIST OF DOCUMENTS EXHIBITED BYTHE OPPOSITEPARTY: 

1. Exhibit1 is the loan document of the O.P. (P.I.O.).  

2. Exhibit 2 is the Marksheet of the O.P.’s son (P.I.O.). 

3. Exhibits 2(i) to 2(iv) are fee payment receipts. 


